CITY OF ﬂ
SANJOSE Office of Economic Development

CAPITAL OF SILICON VALLEY

CITY OF SAN JOSE
SMALL BUSINESS DEVELOPMENT COMMISSION
JANUARY 28, 2009, 6:00 — 8:00 P.M.
SPECIAL MEETING

SAN JOSE CITY HALL -200 E. SANTA CLARA STREET —-TOWER 1446
1. CALL TO ORDER
2. APPROVAL OF THE AGENDA -1 MIN.

3. OPEN FORUM/PUBLIC COMMENT / ORAL PETITION PERIOD -2 MIN. EACH
Any person may address the Commission on any subject not on the agenda. Speakers are asked
to state their name and address for the record. Since the subject is not on the agenda, the Brown
Act (State Open Meeting Law) prohibits action by Commission members or City Staff.
However, Commission members and City Staff may briefly respond to statements or questions
and/or provide referral to Staff. The Commission may place the item on an agenda for a future
meeting.

4. AIRPORT 3-YEAR DBE REPORT - 15 MIN. RODRIGUEZ, ACTION
Consideration of action, if any, related to the Airport presentation on January 14 and the Airport
memo going to Council on January 28.

5. CITY CLERK’S FOCUS GROUPS -10 MIN. SMITH, ACTION
Commissioners will consider who of the group’s membership should attend focus groups being
formed by the City Clerk’s Office to improve operations of City commissions.

6. RETREAT-90 MIN. EVA KLINGER, ACTION
Eva Klinger, Senior Development Officer from the San Jose Redevelopment Agency, will
facilitate a discussion by the SBD Commissioners regarding goals and other forward looking
efforts for the upcoming year. Actions may include the adoption of goals or other statements of
purpose.

7. ADJOURNMENT
For questions regarding the agenda, please contact Dhez Woodworth at (408) 535-8181. You may view this

agenda and related documents at http://www.sjeconomy.com/businessassistance/sbdc.asp along with minutes,
agendas and packets from previous meetings.

All public records relating to an open session item on this agenda, which are not exempt from disclosure pursuant
to the California Public Records Act, that are distributed to a majority of the legislative body will be available for
public inspection at the City Manager’s Office at San Jose City Hall, 200 E. Santa Clara St., 17" Floor, San Jose,
CA 95113 at the same time that the public records are distributed or made available to the legislative body.

To request an accommodation or alternative format for City-sponsored meetings,
events or printed materials, please call Rosemary Maire or Dhez Woodworth of
the Office of Economic Development at (408) 535-8181 or (408) 294-9337 (TTY)
as soon as possible, but at least three business days before the meeting/event.

200 E. Santa Clara Street, San Jose, CA 95113 tel (408) 535-8181 fax (408) 292-6719
WWW.Sjeconomy.com 1/21/09
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RECOMMENDATION

Adopt a resolution:

(a) Approving the City of San José three-year Airport Concession Disadvantaged Business
Enterprise (ACDBE) participation plan update in accordance with the regulations of the
United States Department of Transportation (USDOT);

(b) Approving the three-year ACDBE participation target of 9.61% for all Airport
concessions, other than car rentals, for the City’s fiscal years 2009 through 2011;

(c) Approving the determination that it is not feasible to establish a Market Area or a three-
year ACDBE participation target for car rental concessions for the City’s fiscal years
2009 through 2011 at this time.

(d) Authorizing the City Manager or her designee to make revisions and/or submit revisions
of the three-year ACDBE participation plan update to the Federal Aviation
Administration (FAA) that are necessary to comply with applicable federal regulations
and to achieve the objectives of the program.

OUTCOME

Should Council approve the proposed three-year plan update for ACDBE participation, the City
Manager or her designee will submit a final draft of the plan update to the FAA and will execute
the updated ACDBE participation plan. Should the FAA approve the participation plan update,
the City will remain in compliance with the federal ACDBE program requirements. The City, as
a recipient of FAA financial assistance for airport development, will continue to receive funding
for various Airport projects.
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EXECUTIVE SUMMARY

USDOT ACDBE program regulations were revised on April 21, 2005. Adherence to this
program is required to remain eligible for FAA financial assistance for airport development and
it provides targets to minimize concerns related to minority discrimination in the award and
administration of opportunities at the Airport. It is the policy of the City to ensure that
Disadvantaged Business Enterprises (DBEs) have an equal opportunity to receive and participate
in concession opportunities at the Airport. The Airport’s revised ACDBE program for Fiscal
Years 2006 through 2008 was approved by the FAA on August 28, 2006.

The Airport’s ACDBE participation plan update for fiscal years 2009 through 2011 has been
drafted and submitted to the FAA with a DBE participation target of 9.61% for non-rental car
concessions. As is the case with the City’s current ACDBE Program, the proposed ACDBE
participation plan update proposes to meet the City’s participating target using race-neutral
means. The FAA is determining if a car rental concession DBE participation target will be
required and is expected to offer a determination later this year. The FAA approved the
Airport’s draft ACDBE program and participation target, excluding rental car concessions, on
December 19, 2008.

BACKGROUND

On April 21, 2005, the USDOT implemented revised ACDBE program regulations. The revised
ACDBE program regulations updated former USDOT regulations concerning participation by
DBEs in the concessions activities of airports receiving federal grants from the FAA Airport
Improvement Program (AIP).

These regulations required recipients of FAA grants to develop new programs for ACDBE
participation in airport concession contract opportunities and to submit updated ACDBE
participation plans every three years. The City, as a recipient of AIP funds for airport
development, revised its ACDBE program to comply with these new regulations.

On August 28, 2006 the FAA approved the Airport’s draft ACDBE program subject to Council
approval. On September 12, 2006, Council approved the Airport’s ACDBE program and
authorized the City Manager to submit a 17.03% ACDBE participation target for non-car rental
concessions gross receipts for fiscal years 2006 through 2008 to the FAA.

The purpose of the ACDBE program is:

1. To ensure nondiscrimination in the award and administration of opportunities for
concessions by airports receiving FAA financial assistance;
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2. To create a level playing field on which ACDBEs can compete fairly for
. opportunities for concessions;

3. To ensure that the ACDBE program is narrowly tailored in accordance with
applicable law;
4. To ensure that only firms that fully meet applicable eligibility standards are permitted

to participate as ACDBEs at the Airport;

5. To help remove barriers to the partircipation of ACDBE:s in opportunities for
concessions at the Airport; and

6. To provide appropriate flexibility to the City in establishing and providing
opportunities for ACDBEs at the Airport.

Definitions
ACDBE

Under the ACDBE regulations, DBE means a for-profit small business concern that is at least 51
percent owned by one or more individuals who are both socially and economically
disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by one
or more such individuals. The ACDBE regulations further require that one or more of the
socially and economically disadvantaged individuals who own it control the management and
daily business operations of the company claiming ACDBE status.

Airport Concessions

ACDBE regulations define concessions to include businesses located on the airport that are
engaged in the sale of consumer goods or services to the public under an agreement with the
owner of the airport, the owner of structures on the airport, or another concessionaire. Covered
concessions also include management contracts and subcontracts, web-based or other electronic
business in a terminal or which passengers can access at the terminal, an advertising business
that provides advertising displays or messages to the public on the airport, or a business that
provides goods and services to concessionaires.

Market Area
The USDOT ACDBE program regulations define Market Area as the geographical area in which

the substantial majority of firms which seek to do concessions business with the Airport are
located and where they receive the substantial majority of concessions related revenues.
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Quotas or Set-Asides Prohibited

The ACDBE regulations expressly prohibit the use of quotas or set-asides in the ACDBE
program.

Race-Conscious Measures

The ACDBE program must provide for the use of race-conscious measures when race-neutral
measures, standing alone, are not projected to be sufficient to meet the City’s overall ACDBE
goal. The ACDBE regulations further provide that, subject to prior FAA approval, the City can
utilize other race-conscious measures that take a proposer’s ability to provide ACDBE
opportunities into account. The following are examples of race-conscious measures that are
acceptable under the ACDBE regulations:

o Establishing concession-specific goals for particular concession opportunities; or
¢ Negotiation with a potential concessionaire to include ACDBE participation, through

direct ownership arrangements or measures, in the operation of the concession.

Race-Neutral Measures

In implementing its ACDBE program, the City is first required to use race-neutral measures to
- the maximum extent possible to achieve its ACDBE goals. Examples of race-neutral measures
include: '

e Locating and identifying ACDBESs and other small businesses that may be interested in
participating as Airport concessionaires;

e Structuring concessions so as to encourage and facilitate the participation of ACDBEs;

e Providing technical assistance to ACDBESs in overcoming limitations, such as inability to
obtain bonding or financing; and ‘

¢ Establishing a business development program, technical assistance program; or taking
other steps to foster ACDBE participation in concessions.

Small Business Concern

In order to qualify as an ACDBE, a firm must qualify as a small business concern. As a general
rule, the ACDBE regulations treat a firm as a small business concern eligible to be certified as an
ACDBE if its gross receipts, averaged over the firm’s previous three fiscal years, do not exceed
$47.78 million. The following types of businesses have different ACDBE size standards:

e Banks and financial institutions: $750 million in assets;
e Car rental companies: $63.71 million average annual gross receipts over the firm’s three
previous fiscal years;




HONORABLE MAYOR AND CITY COUNCIL

Subject: Airport Concession Disadvantaged Business Enterprise Program
January 12, 2009

Page 5

e Pay telephones: 1,500 employees.

Socially and Economically Disadvantaged

Socially and economically disadvantaged individual means any individual who is a citizen, or
lawfully admitted permanent resident, of the United States and who meets one or more of the
following conditions and does not have a personal net worth exceeding $750,000:

e Any individual determined to be a socially and economically disadvantaged individual on
a case-by-case basis;

e Any individual in the following groups whose members are presumed to be socially and
economically disadvantaged:

o "Black Americans," which includes persons having origins in any of the Black
racial groups of Africa;

o "Hispanic Americans," which includes persons of Mexican, Puerto Rican, Cuban,
Dominican, Central or South American, or other Spanish or Portuguese culture or
origin, regardless of race;

o "Native Americans," which includes persons who are American Indians, Eskimos,
Aleuts, or Native Hawaiians;

o "Asian-Pacific Americans," which includes persons whose origins are from Japan,
China, Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia
(Kampuchea), Thailand, Malaysia, Indonesia, the Philippines, Brunei, Samoa,
Guam, the U.S. Trust Territories of the Pacific Islands (Republic of Palau), the
Commonwealth of the Northern Marianas Islands, Macao, Fiji, Tonga, Kirbati,
Juvalu, Nauru, Federated States of Micronesia, or Hong Kong;

o "Subcontinent Asian Americans," which includes persons whose origins are from
India, Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka;

o Women;

o Any additional groups whose members are designated as socially and
economically disadvantaged by the Small Business Administration (SBA), at such
time as the SBA designation becomes effective.

ANALYSIS

The City conducted a Request for Qualifications (RFQ) process to select a consultant to assist
staff in preparing the three-year ACDBE participation plan update for fiscal years 2009 through
2011. The RFQ resulted in the selection of the same consultant team that assisted staff in 2006.

Pursuant to USDOT regulatory requirements, the proposed ACDBE participation targets were
determined based on the marketplace and on demonstrable evidence of the availability of ready,
willing and able ACDBE firms relative to all businesses that were also ready, willing and able to
participate in the City’s ACDBE Program. '
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The City is required to set two separate goals for the Airport to estimate the percentage of
concession revenues that would be performed by ACDBEs in the absence of discrimination.

The first goal is for all Airport concessions other than rental cars and the second goal is for rental
cars. The reason for setting separate ACDBE participation targets is due to the differences
between the car rental industry and other types of concessions. Each goal must cover a three-
year period, with annual reviews to make sure that they continue to fit the City’s circumstances.
The City is required to report to the FAA any significant interim adjustments to the goals as a
result of any annual review.

In conducting this goal setting process, the City is to determine the extent, if any, to which the
firms in the Airport’s market area have suffered discrimination or its effects in connection with
concession opportunities or related business opportunities. Each overall concessions goal must
be based on demonstrable evidence. The Airport’s overall ACDBE participation target for
concessions, excluding car rental operations, during the period July 1, 2008 through June 30,
2011 is 9.61% of gross receipts. The Airport intends to meet the ACDBE goal through race
neutral means. The FAA approved the draft participation target of 9.61% on December 19, 2008
and asked that the Airport proceed with implementing this goal. Please see Attachment A for the
Airport’s ACDBE participation plan update as submitted in draft form to the FAA.

A three-year ACDBE participation target was not established for car rental concessions. The
rental car concessionaires do not qualify as small business concerns because they exceed the

gross receipts limitation. The ACDBE participation target in the Airport’s rental car concessions

would be established by projecting the percentage of goods or services to be purchased from
ACDBE:.

Most rental car companies purchase goods and services regionally for their airport concessions
which makes ACDBE participation very difficult to project. Purchases from DBEs are
somewhat limited in the car rental industry and these purchases tend to be small and not from
ACDBE companies. Historical data from previous ACDBE achievement reports and our
projected ACDBE achievements for Fiscal Year 2008 confirm that none of the Airport’s rental
car concessionaires have achieved ACDBE participation during any of the four fiscal years
reviewed.

The FAA will grant an extension for the car rental concessions goal should a participation target
be required in the future. It is anticipated that USDOT will issue a notice of proposed
rulemaking in early 2009 to seek comment on whether and how USDOT will establish national
ACDBE participation goals for car rental concessions that will be applicable to all airports.

The City will include its ACDBE participation targets in all new Airport concession RFPs and
agreements. When an extension or option to renew such an awarded agreement is exercised, or
when a material amendment is made, the City assesses the potential for ACDBE participation
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We estimate that in meeting our overall target of 9.61%, we will obtain 100 % from race-

neutral participation and 0% through race-conscious measures. If we project that race-
neutral measures, standing alone, are not sufficient to meet our ACDBE participation
targets, the following race-conscious measures will be implemented in the City’s
program, but only to the extent the City is able to demonstrate the need for race-
conscious action to meet the overall target:

1. Establishing concession-specific goals for particular concession opportunities.

a. If the objective of the contract-specific goal is to obtain ACDBE
participation through a direct ownership arrangement with an ACDBE, the
goal will be calculated as a percentage of the total estimated annual gross
receipts from the concession.

b. If the goal applies to purchases and/or leases of goods and services, the
goal will be calculated by dividing the estimated dollar value of such
purchases and/or leases from ACDBEs by the total estimated dollar value
of all purchases to be made by the concessionaire.

c. To be eligible to be awarded the concession, competitors must make
good faith efforts to meet the goal. A competitor may do so either by
obtaining enough ACDBE participation to meet the goal or by
documenting that it made sufficient good faith efforts to do so.

d. The administrative procedures applicable‘ to contract goals in Part 26,
§26.51-53, apply with respect to the City’s concession-specific goals.

2. Negotiating with a potential concessionaire to include ACDBE
participation, through direct ownership arrangements or measures, in the
operation of the concession.

3. With FAA’s prior approval, other methods that take a competitor’s
ability to provide ACDBE participation into account in awarding a
concession. ,

In order to ensure that our ACDBE program will be narrowly tailored to overcome the
effects of discrimination, if we use concession specific goals we will adjust the estimated
breakout of race-neutral and race-conscious participation as needed to reflect actual
ACDBE participation (see 49 CFR Part 26 §26.51(f)) and we will track and report race-
neutral and race conscious participation separately. For reporting purposes, race-neutral
ACDBE participation includes, but is not necessarily limited to, the following: ACDBE
participation through a prime contract that an ACDBE obtains through customary
competitive procurement procedures; ACDBE participation through a subcontract on a
prime contract that does not carry ACDBE goal; ACDBE participation on a prime
contract exceeding a concession specific goal, and ACDBE participation through a
subcontract from a prime contractor that did not consider a firm’s ACDBE status in
making the award. We will maintain data separately on ACDBE achievements in those
contracts with and without concession specific goals, respectively.
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Norman Y. Mineta San Jose International Airport

Attachment 4

Section 23.45: Overall Goal Calculation for Rental Car Concessions
Fiscal Years 2009 - 2011

Amount of Goal

The City’s overall ACDBE participation target for on-airport rental car concessions at
Norman Y. Mineta San José International Airport during the period beginning July 1,
2008 and ending June 30, 2011, collectively the City’s Fiscal Years 2009-2011, cannot be

determined accurately. Thus, there is presently no participation target for rental car

concessions.

Concession Description

Nine rental car companies operate on-airport rental car concessions at SJC. The current
agreements with these companies that were due to expire January 31, 2007, were
extended to June 30, 2010, or until there is beneficial occupancy of the new consolidated
rental car facility, whichever occurs first.

Methodology used to Calculate Overall Goal
T

As noted above and in our previous ACDBE plan submission, SJC’s current rental car
contracts were due to expire January 31, 2007, and we conducted extensive outreach over
a period of seven months to determine a Market Area and the availability of firms for the
new rental car solicitations that were planned to be issued. We made direct contact with
the prime rental car concessionaires currently located at the Airport, with potential
concessionaires, and with organizations and other airports that could be expected to have
information concerning the availability of disadvantaged businesses. However, we were
unable to accurately assess and identify a pool of such businesses.

Because ACDBE participation in our rental car concessions would be met through the
purchases of goods or services from ACDBEs, we reviewed other California airports’’

ACDBE plans during this current goal-setting period to determine whether SJC could use

one of these airports’ Market Areas and goals. . However, we concluded that the
ACDBE plans from other airports were not applicable here because different Market
Areas are used, the types of goods and services considered for ACDBE participation
vary, and different methodologies are used to determine goals. (See 49 CFR Part 23 §
23.51(c)(4).)

Moreover, the rental car companies operating at SJC are national companies that
purchase many of their goods and services through corporate networks, thus making it

! SFO; OAK; SMF; SAN; PSP
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difficult for these purchases to be made from ACDBE firms. Anecdotal evidence further
suggests that the areas that lend themselves to ACDBE participation are rental car
companies’ smallest purchases, and that business owners that may qualify for ACDBE
certification do not seek it because the process is often too invasive and rental car
contract opportunities are not guaranteed. Historical data from our ACDBE achievement
reports. for FFYs 2005-2007 and our projected ACDBE achievements for FFY 2008 also
confirm that none of SJC’s rental car concessionaires have achieved ACDBE
participation during any of the four fiscal years reviewed. Thus, we do not have past
participation figures that can be applied.

- We have therefore determined that it is not feasible to establish a Market Area or
ACDBE participation target at this time.

We did not use a disparity study to determine availability of firms for our upcoming
rental car concessions opportunities, because there are not any valid, applicable disparity
studies in the State of California or elsewhere that examine ACDBE participation in
airport rental car concessions.

As noted above, the current agreements may extend beyond this goal-setting period.
Even if these agreements do expire during this period and a new solicitation is issued,
there will only be one year remaining before our next three-year ACDBE planning
process is underway. Since we still do not have adequate or reliable data to determine a
Market Area and the availability of ACDBE firms, we will continue to conduct outreach
and collect information during this goal-setting period to determine a Market Area and an
ACDBE participation target for the new rental car concessions solicitation we expect to
issue in two years.

The City is also anticipating that the USDOT will issue the notice of proposed

rulemaking in early 2009 to seek comment on whether and how national goals will be '

determined for rental car concessions, and that USDOT’s decision will be in place by the
time our new solicitation is being prepared. »

We will also continue to review our data annually to examine whether a target can be

created and will report to the FAA any targets established for car rental concessions
before our next scheduled ACDBE plan submission.
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